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Fixing Transnational Drug Policy: Drug Prohibition in the
Eyes of Comparative Law

Renaud Colson*

Drug prohibition allows us to study over a significant period of time

how penal provisions framed at a supranational level flow, settle, and

unsettle across different countries. At a time of growing doubt about

the benefit of criminalization of drug use, it also provides a case-study

as to how epistemic communities may rely on comparative research to

identify best practices and promote them as normative alternatives in

the face of a long-entrenched legal dogma. In order to explore these

issues, this article looks at the UN drug control system from the
perspective of comparative law. It shows how the concept of legal

transplant provides a useful tool to understand the limits of

transnational criminal law designed on a global scale to tackle the

`drug problem', and it clarifies the various types of legal comparison

that might contribute to addressing this failed transplant.

INTRODUCTION

Dating back to the first decades of the twentieth century, international drug
control is one of the oldest multilateral treaty-based systems in existence.
One way to characterize its development is to describe it as a collective
effort to draw lessons from the `drug problem' experienced in certain places
in order to design and disseminate a policy to suppress drug abuse
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throughout the world.1 Such a narrative can draw on powerful images such
as the development of a Chinese opium epidemic fuelled by colonial powers
in the nineteenth century, the constitution of a long-lasting international
ideological consensus on the `war on drugs', and the development of inter-
national treaties and multilateral bodies to tackle the scourge of drug abuse
and drug trafficking. Compelling as it may be, this official account has
nonetheless serious rivals. The finest historians of drug diplomacy usually
consider the drug control treaties less the rational result of judicious con-
sideration of the `drug problem' than the reflection of a myriad of economic,
political, bureaucratic, and moral considerations.2 These observations pro-
vide the basis for an alternative description according to which the develop-
ment of the drug control system has been essentially `opportunistic'.3 Far
from being the product of public health necessity, global prohibition may
reflect the worldwide imposition of Western values and the protection of
(post)colonial industrial interests,4 both dimensions being reflected in the
decoupling of illicit `drugs' from alcohol and tobacco in the early twentieth
century.5 This critical account of international drug control substitutes the
official narrative of collective `lesson drawing' for a grimmer version of one-
sided `lesson teaching' in which narcotics prohibition results from a dubious
crusade carried out by a few influential countries, led by the United States.6

What both stories have in common is their relative lack of concern for the
way legal norms, especially criminal provisions, flow between international
and national legal orders and settle in domestic settings. In their defence,
opening this legal black box may have looked superfluous. Legal scholarship
itself, imbued with a sense of coherence and necessity, often tends to fix the
meaning of rules in an abstract and permanent way, which discourages
enquiry into how they circulate at a global level and are put into effect in
local frameworks. Once in force, legal norms acquire a strong authoritative
value as they give shared meaning and common orientation to people's
understanding of the world. Regardless of their secular character, these rules

S74

1 T. Pietschmann, `A Century of International Drug Control' (2007) LIX Bull. on
Narcotics 1.

2 See, especially, W.B. McAllister, Drug Diplomacy in the Twentieth Century: An
international history (1999).

3 L. Paoli et al., `Change Is Possible: The History of the International Drug Control
Regime and Implications for Future Policymaking' (2012) 47 Substance Use and
Misuse 923.

4 E.A. Nadelmann, `Global prohibition regimes: the evolution of norms in inter-
national society' (1990) 44 International Organization 479. More recently, C.
SancheÂz-AvileÂs and O. Ditrych, `The global drug prohibition regime: prospects for
stability and change in an increasingly less prohibitionist world' (2018) 55
International Politics 463.

5 T. Seddon, `Inventing Drugs: A Genealogy of a Regulatory Concept' (2016) 43 J. of
Law and Society 393.

6 D. Bewley-Taylor, The United States and International Drug Control: 1909±1997
(2001).

ß 2019 The Author. Journal of Law and Society ß 2019 Cardiff University Law School



are founded on dogma which hides from us their contingent nature.7 Such is
the case for the criminalization of various illicit drug-related activities, a
principle which has acquired, over the years, a patina of religious self-
evidence even in the eyes of the heretic observers who contest its legiti-
macy.8 Grounded in an almost universally accepted multilateral treaty-based
system, this criminalization ethos has admittedly benefited from a normative
consensus at the global level. It is built into a suite of UN conventions9

which establish, among other things, a catalogue of offences. The letter of
these treaties leaves little choice to the states but to incorporate a strong law-
enforcement dimension into their drug policy. Unsurprisingly, both the
followers of the drug control system and those viewing it with deep
suspicion tend to take for granted that international drug conventions have
spread a criminal policy around the world. But by doing so, both groups
might have taken the law both too seriously, as a reliable tool for the
transnational diffusion of an identified (and possibly misguided) standard of
action, and not seriously enough, in overlooking the ways in which
international norms adapt to diverse cultural settings. Indeed, there are good
reasons to suspect that the global spread of the prohibitionist norm through
legal instruments has never been a straightforward process.

In recent years, clear deviations from the orthodox understanding of drug
control conventions have increased doubts about the ability to sustain the
transnational imposition of a prohibitionist standard. Decriminalization of
illicit drug use, controlled distribution of heroin, legalization of cannabis or
coca . . . These policies have been gaining ground in a growing number of
countries. They are underpinned by a variety of arguments such as
protecting the health of drug users, fighting organized crime, keeping drugs
out of the hands of minors, making the criminal justice system more
efficient, and even the preservation of cultural patrimony.10 As several
states have relaxed their drug laws, sometimes to the point of the legaliza-
tion of narcotics still banned under the drug control regime, the latter seems
to have reached a point of unprecedented crisis. These divergences have
been analysed from the perspective of international relations11 and
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international law.12 However, comparative law scholarship provides another
vantage point to shed light on the historical rise and current weakening of
the drug control system. Long-standing research on the unification of
municipal laws and on legal transplants can provide useful insights into the
controversial impact of UN drug control treaties on national jurisdiction.
Moreover, decades of reflection on the proper use and limits of legal
comparison offer useful resources to assess and possibly sharpen current
comparative strategies in the field of drug-policy research. Reciprocally, the
study of drug prohibition from the perspective of comparative law can
inform the ongoing methodological debates of the discipline. Drug
prohibition is only one example among many of norms which travel across
borders under the label of transnational criminal law.13 Yet because it was
internationalized a long time ago, it offers the benefit of hindsight to reveal
how penal provisions framed at a supranational level flow, settle, and
unsettle across different countries. At a time of growing doubt about the
benefit of the criminalization of drug use, it also provides a case-study on
how epistemic communities can rely on comparative research to identify
best practices and to promote them as normative alternatives in the face of a
long-entrenched legal dogma.

In order to explore these issues, this article looks at the UN drug control
system from the perspective of comparative law. In the first part, it shows
how the concept of legal transplant provides a useful tool to understand the
limits of a transnational criminal law designed at a global scale to tackle the
`drug problem'. In the second part, the article seeks to clarify the various
types of legal comparison that might contribute to the fixing of this failed
transplant and to assess the impact of comparative research on drug laws.

I. FIXING TRANSNATIONAL DRUG POLICY WITH LEGAL
TRANSPLANTATION: HOW CAN COMPARATIVE LAW EXPLAIN

DRUG PROHIBITION?

International drug control illustrates many of the pitfalls of transnational
legal transplantation. It shows, from a realist perspective, how international
instruments established to realize a noble ideal, namely, a drug-free world,
can be founded on erroneous beliefs and serve dubious strategies. It also
reveals how the contingent and subsidiary use of criminal law can eventually
come to dominate the core logic of a transnational regime. In the case of
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international drug control, this happened even though the criminal provisions
of the treaties were shrouded in ambiguity in order to guarantee both their
acceptance by, and their application in, states with very different legal
cultures. As a result, the reception of the international model in domestic
jurisdictions never really led to the unification of penal policies and very
little was actually achieved in terms of legal harmonization. By and large, it
is unclear how much the global diffusion of norms criminalizing illicit drug
use and illicit drug trafficking has served the objective of the drug control
treaties. But their reception in domestic settings had nonetheless important
consequences, many of them unexpected, and some arguably malign. In this
respect, the international drug control system demonstrates that social
engineering through legal transfer of criminal norms can sometimes prove
not only inefficient but also harmful.

1. Contingency of the project

The genesis of international drug control can be traced to the early twentieth
century.14 At the time, international action for the control of narcotics owed
much to the image of China as an opium slave, a `locus classicus of the
modern drug debate'.15 It also built upon a growing anxiety in Western elites
about the harmfulness and the immorality of popular drug use. These
concerns may have been partly ill-founded, tainted by racism and social
prejudice.16 They nonetheless struck a chord in American and European
societies. Coupled with concomitant technical and corporatist developments
in the fields of pharmacy, medicine, and public health, the ideological shift
led to the formulation of a sharp distinction between the legitimate (medical)
use and the illegitimate (recreational) abuse of intoxicating drugs. The
sequence then ran from the constitution of pressure groups in individual
countries to the convening of an international conference in Shanghai, the
passing of resolutions, the adoption of treaties, and the setting up of an
international bureaucracy under the umbrella of the League of Nations and,
later, the United Nations.17

The idea that illicit drug activities should be criminalized was by no mean
originally central to international drug control. From the onset, the concern
of drug diplomacy was focused on the restriction of access to narcotics.18
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Yet, the first treaties contained no binding provision to this effect. The use of
opium in any form otherwise than for medical purpose was first deemed to
be a matter `for careful regulation'.19 Then the `gradual suppression of the
abuse of opium, morphine and cocaine' was contemplated.20 In the course of
time, additional lists of substances considered particularly harmful were
drawn up, starting with most traditional Southern drugs (for example,
cannabis), later joined by psychoactive substances newly synthetized in
Western laboratories. But initially, international treaties required neither the
interdiction of these intoxicating drugs nor their criminalization. Instead,
they established commodity control through the creation and the regulation
of a licit drug market restricted to legitimate purposes with the ambition to
monitor supply and eliminate leakage.21

The underlying strategy of the first drug control conventions was that
once excess supplies were eliminated from the licit market, drug abuse
would dry up. Eventually, history proved this assumption naõÈve and the need
for criminal law harmonization in order to suppress illicit activities emerged
on the international agenda. A continuing disconnect between drug control
efforts and the social and medical issue of `addiction' led to a hardening of
the regime and the accommodation of the values of its most powerful
stakeholders. One of its central bureaucratic organs, the Commission on
Narcotic Drugs, stressed the need to impose harsh penalties on traffickers.22

The United States, which had long promoted the universalization of the
prohibitionist policy it pursued at home,23 proved eager to harness the war on
drugs as an instrument for advancing foreign policy interests and began to
emphasize the danger of drug trafficking to national security.24 As drugs
proved `suitable enemies' for building consensus in international arenas,25

this was conducive to a shift towards a punitive rationality of international
drug control. New treaties requiring penal action against illicit drug activities
were negotiated. States were assigned the duty to treat or criminalize
individual users and required to take action to reduce drug-related crime.26
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Many countries did not wait for the development of a criminal component
in the international drug control regime to sanction drug trafficking and drug
use. Although a latecomer in the history of modern criminal law, drug-
related offences were established in many places in the first decades of the
twentieth century. A normative settlement on the restriction of drug com-
merce by means of criminal law was thus established in Western nations
before it was solidified in drug control conventions. Far from being a top-
down and linear development, the propagation of the prohibitionist standard
was in the first place a recursive process. Progressively though, the inter-
national drug control regime has provided building blocks for a transnational
criminal law including substantive norms and procedural measures. This
created a ratchet effect on the law of the states which had already criminal-
ized illicit drug activities and conferred considerable legitimacy on the penal
treatment of drug issues elsewhere. Eventually, states had little option but to
`voluntarily' transplant prohibitionist laws into their national jurisdiction:
with various incentives to adhere to the drug control conventions,27 these
sovereign decisions were sometimes imposed though a mix of diplomatic
and political inducements.28

But it is worth underlining that this increasing dominance of law
enforcement came chronologically second and contingent to a regulatory
regime whose main purpose was, in the first place, to establish a licit market.
In this process, the 1961 Single Convention on Narcotic Drugs can rightly be
regarded as a `watershed' event marking a shift towards a stricter, more
comprehensive and more repressive framework.29 Yet, however complex
and precise the architecture of this regime may be, the treaties, soft-law
instruments, administrative resources, and international bodies established to
suppress illicit trafficking can hardly be said to define a fully-fledged
criminal policy. States party to the international drug control regime ack-
nowledge the distinction between licit and illicit markets and commit them-
selves to suppressing the latter, but the actual content of their international
obligations remains, to a large extent, indeterminate.

2. Indeterminacy of the model

International attitudes to drug offences have consisted of progressive net-
widening and harsher punishment. This process reveals itself in the three
successive treaties which form the bedrock of the current drug control
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regime. The 1961 Single Convention on Narcotic Drugs broadly identifies
various behaviours for criminalization, such as the illicit cultivation,
production, possession, distribution, and exportation of narcotics.30 The
1971 Convention on Psychotropic Substances opts for an open-ended
approach by requiring that `any action contrary to a law or regulation
adopted in pursuance of (. . .) this Convention' shall be treated as `a punish-
able offence'.31 Finally, the 1988 Convention against Illicit Traffic requires
parties `to establish a modern code of criminal offences relating to the
various aspects of illicit trafficking and to ensure that such illicit activities
are dealt with as serious offences.'32 In order to pursue this project, the 1988
Convention enumerates new criminal conducts such as property conversion
and the laundering of the profits of trafficking. It ambitiously enlarges the
circle of criminal liability to include all persons who induce, assist, shelter or
finance the illicit consumption of drugs, and criminalizes drug users them-
selves.33 Last but not least, the Convention contains extensive provisions for
cooperation in respect of enforcement and prosecution of offenders. All three
conventions provide penological guidelines expressing a pursuit of greater
severity as serious drug-related offences shall be `liable to adequate punish-
ment particularly by imprisonment or other penalties of deprivation of
liberty'.34 Other provisions are intended to ensure that the offences estab-
lished are matched by appropriately severe penalties so as to have the desired
deterring and retributive effects.35

This legal arsenal establishes punitive drug prohibition on a global
scale.36 It represents a dramatic extension of the criminalization of drug-
related behaviours. Yet its normative content remains to a large extent
indeterminate and has to be specified by national legislators. Indeed, the
conventions are not self-executing. They do not create individual penal
responsibility. Instead they establish an indirect system of interstate obliga-
tions which relies on states' transposition of international provisions into
domestic law. The skeleton of offences and of penalties set down in the
conventions provides only a template which has to be fleshed out in the
domestic law of the states party to them. The vagueness of the international
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criminal provisions seems to have been a necessary condition for making
them acceptable to negotiating parties with distinct systems of substantive
and procedural law.37 The compromise accommodates different grammars of
criminal law, especially opposing civil law and common law approaches.
But this came at the cost of explicitness and the result has been relative legal
ambiguity and very limited developments on the scope and conditions of
criminal liability (for example, elements of conduct, fault, criminal
capacity. . .).

Owing to its open texture and its lack of precision, international drug
control law can, at the most, claim to achieve loose harmonization of
domestic criminal laws, not to mention sentencing policies. It is unclear even
to what extent such a convergence is actually required by the treaties. For in
addition to the indeterminacy of the criminal provisions, all three con-
ventions include escape clauses which weaken their normative capacity.
Pacta sunt servanda (`agreements must be kept', a basic principle of inter-
national law) and the principle of effectiveness constrain all signatories to
adopt a punitive legal framework. But a close look at the text reveals that,
although formally binding, the penal provisions prove remarkably soft.
Regardless of national reservations, states only have the obligation to
criminalize enumerated conducts insofar as it does not violate their `con-
stitutional principles' and subject, in some cases, to `the basic concepts of
(their) legal system'.38 The scope of international obligations is thus open to
national variation.

The drugs conventions prove, at least from a strictly legal perspective, to
be `full of holes'39 and liable to diverging interpretations.40 Nonetheless,
they have an important impact on national legislations. Coupled with the
official UN commentaries and the restrictive reading of the International
Narcotics Control Board annual reports,41 they have contributed to the
dissemination of a prohibitionist ideology and a repressive model of drug
policy. But the extent of the convergence between domestic legal frame-
works remains unclear. It is generally acknowledged among comparatists
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37 UN, Commentary on the Single Convention on Narcotic Drugs, 1961 (1973) UN
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that transfers of norms are affected by local interests, mentalities, and
institutions.42 The impact of the same legal transplant can be very different
from one setting to the other. It is therefore not surprising that in spite of a
decades-old project to promote a transnational penal response to illicit drug
activities, worldwide diversity still prevails. National drug policies range on
a continuum from very punitive forms of drug prohibition to more tolerant
and health-oriented approaches. In that respect, international obligations
seem to be less of an influence than other local cultural determinants43 such
as procedural traditions, policing and sentencing practices, and more
generally, the role of expertise and the weight of medical science in framing
public policy, the access of social movements to the locus of public power,
and so on. In that respect, the local implementation of the global transplant
has not only proved unpredictable; it also came with unintended
consequences.

3. Malign effects of the transplant

The worldwide criminalization of drug activities has been criticized in the
light of the poor results of the drug control regime. Indeed, although
regularly reaffirmed by the international community in hortatory political
declarations,44 the ambitious objective of significantly reducing both the
illicit supply of and demand for drugs appears more than ever out of reach.
The United Nations agencies have implicitly acknowledged this failure in the
last decade, avoiding any claim of success; the global situation is usually
described as generally stable with regard to the prevalence of illicit drug use
and `expanding and diversifying as never before' with regard to illicit drug
markets.45 In addition to these disappointing results, leaders of the inter-
national drug control system have acknowledged some malign consequences
of the criminological model propagated by global prohibition.

In 2008, the executive director of the United Nations Office on Drug and
Crime (UNODC), Antonio Maria Costa, the United Nations drug czar, listed
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42 On this, see M. Graziadei, `Comparative Law as the Study of Transplants and
Receptions' in Oxford Handbook of Comparative Law, eds. M. Reimann and R.
Zimmerman (2019, 2nd edn.) ch. 16. Compare D. Nelken, `Comparatists and
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integration process, including a common drug policy, European states have
developed very different types of criminal justice responses to the drugs issue. On
this diversity, see R. Colson and H. Bergeron (eds.), European Drug Policies: The
Ways of Reform (2017).

44 See, for example, the recent Outcome Document of the 2016 United Nations General
Assembly Special Session on the World Drug Problem: Our joint commitment to
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45 World Drug Report 2018 (2018) UN DOC E.18.XI.9.
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several unintended consequences of the system.46 The first one is the
creation of `a huge criminal black market that now thrives in order to get
prohibited substances from producers to consumers'. The second one relates
to the displacement of public health policy to the background as public
security and law enforcement is perceived as the primary way of solving
drug issues. The third unintended consequence has to do with geographical

displacement, the so-called balloon effect which links tighter controls on
production in one place to increase in other places. `Substance displacement'
is the fourth consequence: the stringent control of one drug moves suppliers
and users to other psychoactive substances, which are sometimes more
dangerous. Last but not least, the fifth unintended consequence is the
`marginalization of drug users':

a system appears to have been created in which those who fall into the web of
addiction find themselves excluded and marginalized from the social
mainstream, tainted with a moral stigma, and often unable to find treatment
even when they may be motivated to want it.

This uncompromising assessment, which has been confirmed by many
research findings,47 strengthens the thesis that global prohibition has led to
some sort of `criminal iatrogenesis', the `harmful results of well-intentioned
crime control practice' through a process of `deviancy amplification'.48

These unintended, if not unexpected, consequences have turned drug pro-
hibition into a `self-fulfilling prophecy'49 as punitive drug laws have
produced the public health and criminogenic consequences that fuel public
fears and moral condemnations, and thus the need for punitive prohibition.

This in itself may not be enough to brand the criminalization of illicit
drug-related activities a `malicious transplant', a category which requires a
subjective desire to do harm.50 Even if some governments use the war on
drugs to promote discriminatory law-enforcement policies51 or to carry out
extra-judicial killings,52 these policies cannot be seriously attributed to the
diffusion of transnational prohibitionist framework. On the contrary, the
International Narcotic Control Board, the watchdog of the drug control
treaties, appeals to `all States to address drug-related crime through formal
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criminal justice responses, in accordance with the Universal Declaration of
Human Rights (. . .), and in adherence to internationally recognized due
process standards'.53 Yet, when the same body makes use of selective
evidence and dubious interpretations of the UN conventions to criticize
harm-reduction policies such as drug-consumption rooms or heroin-
maintenance programmes,54 the diffusion of a rigid transnational prohibition
is revealing itself to be, if not malicious, then certainly malign.

More generally, a comparative and historical perspective on normalized
drug use in various communities around the world raises disturbing
questions about the `malignant colonialism'55 associated with global
prohibition. From the beginning, the list of controlled substances, and the
definition of deviance conveyed, bore testament to the cultural and racial
prejudices of the moral entrepreneurs who promoted their interdiction in the
early twentieth century. Synthetic substances produced in industrial nations
eventually joined the ranks of the scheduled drugs of the people of Asia,
Africa, and Latin America. Yet, some still detect a Western ethnocentric
bias and a neo-colonial aspect of the international drug control conventions.
Without a doubt, the universalizing statements on the intrinsic evil of drugs
overlook the existence of contexts `beyond the West' where traditional
forms of drug use provide an integrative and positive contribution to group
solidarity and community structure.56 But subaltern voices which claim that,
at least in some places, the misery of drug taking followed, rather than
preceded, the diffusion of a world-wide criminal law-based prohibition are
barely heard.

II. FIXING TRANSNATIONAL PROHIBITION WITH COMPARISON:
CAN COMPARATIVE ANALYSIS IMPROVE DRUG POLICY?

In the light of the poor results of the prohibitionist legal transplant, it is not
surprising that comparative research on drug policy has vigorously deve-
loped in the last decades. Split between pharmaceutical law and criminal
law, legal scholarship on illicit drugs never reached a mass critical enough to
establish the subject as a branch of law. But addiction science has sig-
nificantly contributed to the comparative study of drug laws. Although not a
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discipline in its own right,57 rather, a locus of interdisciplinary collaboration,
the field of addiction has grown tremendously in the past 35 years, both
globally and in specific countries. An increasingly broad church with aca-
demic programmes, professional organizations, advocacy groups, research
and monitoring centres, and communication channels including more than
100 scholarly journals,58 this epistemic community has an authoritative
claim to policy-relevant knowledge within the domain of addiction.59 This
claim has been bolstered by the production of an important body of drug-
policy analysis, some of it anchored in transnational comparison. While this
comparative corpus remains piecemeal and mainly focuses on developed
societies, it is now sufficiently dense to qualify as an autonomous field of
study.60 In spite of the often interdisciplinary nature of this work, which
draws on policy studies, epidemiology, economics, and sociology, one can
argue that much of it falls within the ambit of comparative law as it provides
knowledge on the content, the implementation, and the effect of legal norms
concerning illicit drugs in various countries. Unsurprisingly, this research
raises epistemological issues in relation to its aims, methods, and results,
which echo those debated by comparative law scholars.

1. Aims of comparison

Standard comparative law textbooks are prone to emphasize that the first aim
of their discipline is disinterested knowledge.61 Describing national drug
policies, analysing the genesis and development of domestic drug laws,
unveiling their similarities and differences are indeed legitimate scientific
goals in themselves, and many books and journal articles seem to confine
themselves to this task. In this case, the goal is, first, to learn `about' drug
laws in different places, and secondly, to understand `why' they develop the
way they do. But this descriptive and explanatory approach often goes one
step further to evaluate the laws under review.

The idea that comparative lawyers should engage in policy assessment is
sometimes contested because it means being judgmental about legal systems
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with very different cultural orientations,62 a stance often disliked by com-
paratists who praise themselves for being sensitive about, and respectful of,
cultural diversity. Yet it is also traditionally held that `the comparatist is in
the best position to follow his comparative researches with a critical evalua-
tion'.63 Consequently, while mainstream comparative law is usually careful
to distance itself from the choices of political life and the work of
governance,64 it also claims to learn `from' different legal frameworks in
terms of outcomes and effectiveness. Accordingly, much comparative
research on drug law aspires to contribute to the evaluation and refinement
of policy. This is especially noticeable in the case of research institutions
established for the purpose of providing policy advice. Such is the case of the
European Monitoring Centre on Drugs and Drug Addiction and its national
observatories: the mission of this European agency is to supply comparable
information on the legal responses to drugs at a European level in order to
offer policy makers the data they need for drawing up informed drug laws
and strategies, and to pinpoint best practice.65

Like comparative law scholars, most drug-policy researchers are prone to
emphasize that their contribution is `about knowing, not doing':66 they
usually stand for scientific evidence, and even when they claim to incorporate
a `public good' perspective as an added consideration in the formulation of
drug policy, they are eager to abstain from any definitive prescription and to
emphasize that `policy making should not be solely a technocratic endeavour
entrusted to scientists'.67 But there is little doubt that comparative research
leads to normative conclusions, especially when it highlights the success of
certain measures and warns against the ineffectiveness of others.

In practice, the three goals assigned to comparison ± description, evalua-
tion, and transformation of the law ± are often intertwined. On the one hand,
researchers who develop in-depth comparative descriptions of drug policies
are inclined to make value judgements.68 On the other, comparative
arguments developed to promote policy change have to rely on an adequate
description of case studies in order to strengthen their case.69 Finally, an
evaluation of drug laws which relies on comparison requires a proper
understanding of the legal frameworks being compared and is usually
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accompanied by at least implied recommendations.70 This entanglement of
descriptive, evaluative, and prescriptive discourses calls for particular scru-
tiny of the logical hierarchy between the various goals of any comparison.
Political hegemony has always featured high among the various aims of
comparative law and it is not uncommon for comparative arguments to be
used for strictly political purposes, in order either to conserve or to change
the law.71 Unsurprisingly, such comparisons may lead to the sacrifice of
impartiality in description and evaluation.

An example of such biased comparison can be found in a 2007 report
published by the UNODC on Sweden's Successful Drug Policy.72 Claiming
strong evidentiary support,73 the report claimed to demonstrate a `clear
association between a restrictive drug policy and low levels of drug use'74 and
went so far as to ascribe the `remarkable result' of Swedish policy to an
`ambitious vision' of a `drug-free society'.75 The work relies on a comparison
of drug-use levels in Sweden with European averages to conclude that a
deficit in drug control will translate into an increased `drug problem'.76 The
fact that this reasoning rests upon a shaky scientific basis and that the Swedish
success story has no foundation in empirical data, as was later demon-
strated,77 did not prevent the UN agency from giving it weight and lustre by
publishing it with a preface by its Executive Director.

This UNODC report illustrates the complexity of the research/policy
nexus in the international drug control regime,78 a realm in which the
functioning of the established bureaucracy does not seem favourable to in-
depth scientific debate, let alone critical thinking.79 The dual role of
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UNODC, which acts both as centre for research and dissemination and as
outlet for political messages, is partly to blame for this `hopeful con-
structivism' the purpose of which is to reconfigure reality.80 But the use of
faulty comparative arguments to blur the boundary between factual
knowledge and untested beliefs is not limited to international bureaucracy.
In this regard, the Swedish report reminds us that good comparative research
starts with the ability to identify flawed comparisons. In order to unveil the
duplicity of defective arguments, it is crucial to take methods seriously.

2. Methods of comparison

Comparative research on drug policies seems to have been relatively
unconcerned with issues of method until now. Apart from the newness of the
field, a reason for this lack of interest lies in the fact that this area of research
brings together researchers from various disciplines. Each armed with their
own tools, they tend to take for granted that the others are equally properly
equipped, which allows the circulation of scientific statements between them
while ignoring the possibility of furthering common reflection on the types of
investigation applicable to their common topic. In this respect, comparative
drug-policy research stands in sharp contrast with comparative law scholar-
ship, a discipline beset by epistemological self-questioning which provides
abundant reflections on its methods.81 Yet, both fields share a remarkable
lack of unity. In spite of recent attempts to clarify the scope and limits of
comparative drug policies, definitional issues and fuzzy boundaries exist
similar to those affecting the field of comparative law.

This variety is partly owing to the diversity of objects under analysis.
Even if one confines drug policy to its legal components ± law-like rules
such as treaty, statute, regulation, order, guideline, standard operating pro-
cedure or other formalizing text ± to the exclusion of informal organizational
practices or routine functions, the field still covers a vast array of subjects
having little in common with each other. Thus, comparative research on drug
law spans a macro-micro continuum with some studies at one end focusing
on the UN drug control institutions as a whole (compared with other
international instruments such as climate change or human rights regimes),82
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and others concentrating on a specific measure implemented in local settings
(for example, the impact of opposing cannabis policies in two different
cities)83 at the other end. In between these two poles, comparative research
can be carried out at various geographic levels (regional, national, or
municipal) and focus on comprehensive policies or particular regulations.

Adding to this diversity of objects, comparative studies on drug policy are
characterized by a plurality of approaches. Heterogeneity seems to prevail
over any orthodoxy in this field of study.84 In this respect, drug-policy
research mirrors the increasing diversity of comparative law scholarship.85

The way institutional norms and legal standards are identified, described,
and eventually compared varies very much from study to study. Qualitative
analysis sits alongside quantitative approaches and case-oriented investiga-
tions compete with variable-oriented research.

Such methodological pluralism questions the existence of a scientific
`logic' shared by researchers working in this field.86 There is indeed little in
common between the thick cultural description of the historical development
of national drug laws87 and the production of composite harm indexes
designed to monitor and compare the social cost of these legal frameworks.88

Likewise, mapping studies which chart the characteristics of national legal
frameworks and lead to the construction of typologies of domestic drug
policies89 require a different methodology from implementation studies
which assess the concordance between law in the books and law in action,90

or from impact-assessment studies which purport to highlight statistical
association between specific policies and their population-level effects on
the basis of complex statistical model specifications and mathematical
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formulae.91 The comparative process itself, a quest for similarities and
differences, can be carried out along very different lines. Comparison is
sometimes merely implied, especially in works which proceed by
juxtaposition, or in studies of foreign law which simply describe specific
sets of rules applicable to drug activities in a particular place. In contrast,
sometimes comparison is highly formalized and expressed in numerical
figures and ratio variances supposed to symbolize the different consequences
of various policies.

In the light of this diversity, recent attempts have been made to better
identify the boundaries and to streamline the methods of comparative
research on drug policies.92 Such efforts are useful to promote debate and
collaboration among researchers and to bolster the academic legitimacy of
an interdisciplinary field in the making. Paradoxically though, it is unclear
what theoretical gain such a methodological enterprise can achieve except
the lowering of overambitious expectations.

Decades of methodological haggling in comparative law and comparative
politics can serve as a useful warning against global theories and general
truths based upon cross-national comparisons. Yet, much of drug policy
analysis appears to rely on it as an ideal way, for want of randomized control
trials, to measure the efficiency of specific legal responses to particular drug
issues. A comparative perspective can indeed contribute to demonstrating
that some measures make a positive difference in some places.93 But
regarding criminal laws, researchers tend to overestimate the comparability
of national frameworks. Comparing criminal policies not only requires
reliable institutional and criminological data, a challenge in itself, as the
target of these policies is illegal activity, but also a proper understanding of
the various social and cultural contexts in which legal governance is taking
place.94 Without such a contextual understanding, defining law as an
independent variable likely to explain the `efficiency' of a drug policy
amounts to crude functionalism, an approach discredited even among
comparative lawyers who take the functional method seriously.95
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3. Impact of comparison

The routine expectation that addiction research, including comparative
analysis, will influence drug policy often proves wrong. Thus, although
comparative evidence tends to demonstrate the modest effect of criminal
justice systems in deterring or reducing illicit drug use and drug trafficking,
aggressive enforcement activities still consume the largest share of illicit
drug-related government spending in many countries.96 In order to under-
stand this discrepancy, a burgeoning literature has explored the cognitive
bias and associated forms of self-deception produced in the shaping of
domestic drug policy. In this area where evidence is often difficult to locate
and can appear spurious, the institutional claims of `evidence-based policy'
are derided by scholars who document how available data is selected and
often distorted by policy makers and civil servants for the maintenance of
their own status.97 This observation explains why comparative drug policy
research is now taking a reflexive turn to answer questions about the shaping
of drugs policy and the role that scientific evidence can play in that
process.98

By and large, the conditions under which knowledge and expertise can
influence policy making is always dependent upon non-scientific constraints,
such as the structure of the political system, societal values, and other
contingent variables.99 In the case of illicit drugs, additional obstacles tend to
make research even less appealing to politicians and civil servants. Obser-
vation is harder than with licit substances and data are scarcer, which make
studies less reliable and possibly less persuasive.100 The use of research is
also impeded by the moral stigma attached to illicit drug-related activities.
The `drug problem' is still often perceived as one of crime, not primarily of
health, and in times of penal populism, tough law enforcement based on
justice considerations needs little empirical justification. Yet, in spite of
these hurdles, it is probable that addiction research will see its impact on
policy making grow in the future. The drug debate still has, and will
probably retain, important moral and ideological dimensions but these
increasingly coexist with an evaluation-based model. The core belief that
drug use is a lasting anthropological fact which should be dealt with in the
light of available scientific evidence rather than mere moral considerations is
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now firmly grounded in the public sphere, and the networks of transnational
addiction science experts constitute an epistemic community with enough
leverage for generating authoritative knowledge and developing policy
entrepreneurship on drug issues both at the national and international
level.101 In this transnational research community, cross-cultural compari-
sons play a crucial role in accelerating the circulation of policy ideas and
legal models. At a time of declining faith in prohibition and openness to
drug-policy innovation, a window of opportunity is opening up to increase
the impact of comparative research on drug policy.

There are several points at which comparative legal knowledge may
impact on drug policy making, the most visible being the adoption of foreign
policies and the transposition of external norms by national legislators. An
example is the current relaxation of cannabis laws which is taking place in
various places, sometimes heading towards its full legalization. The growing
body of comparisons of existing regulatory models can hopefully inspire
national legislators, if only to weaken the ideological taboo of legalization
still present in many countries, to fuel political debates and lend credibility
to arguments used abroad to underpin policy change, and to map out possible
policy options. Thus, while different cultural and political contexts
necessarily lead to different types of reform in different places, comparative
research on these reforms can determine the very possibility of changes and
influence the policy process `elsewhere'.

A more discreet type of influence relates to the jurisprudence of higher
courts. In a fast-changing and ever more open legal environment, senior
judges are now increasingly involved in judicial dialogues across national
divides. This polite exchange of information leads to mutual inspiration and
`cross-fertilization' on a variety of subjects,102 and this may be happening
with drug policy as state drug laws are now commonly challenged on con-
stitutional grounds. Normative questions as to the validity of the criminaliza-
tion of drug use are also becoming more prominent as the international
human rights regime and the international drug control system are now
recognized to be on a collision course.103 In order to settle these tricky legal
questions and to balance law enforcement and respect for privacy, judges can
use comparative law to inject `outsider' insights into their reasoning to serve
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a `subversive' purpose,104 feeding judicial activism and circumventing legal
conservatism. In that respect, a string of recent decisions by various supreme
courts from all around the world may well pave the way for a transnational
judicial understanding of drug `personal consumption' as an activity that
pertains to the constitutionally protected realm of the private.105

CONCLUSION

The limits of legal transfers in the engineering of social and economic
changes on a global scale have been highlighted in the law and development
literature.106 The failure of the international governance of drug policy
provides another illustration of how a worldwide transplantation can go
wrong, this time in the field of transnational criminal law. As the global
order on drugs is now under extreme strain, with some countries establishing
recreational markets for products banned under international law, and others
pursuing a ruthless war against drug users,107 comparative law provides an
ideal platform to describe the changing landscape for drug policy. Much can
be learned from the diversity of national legal frameworks, both on the
possibility and the danger of transferring criminal norms worldwide, and on
the best and worst practices in implementing or circumventing international
norms. Comparative law expands the agenda of `thinkable' possibilities. But
it is unclear how much of this comparative knowledge can be of direct use
for the policy maker. Indeed, there may be much to learn from elsewhere but
not so much to transfer. While comparative analysis can certainly provide
substantial contributions to legal and policy knowledge, its ability to provide
universal solutions applicable on a transnational basis should not be
overrated. Even when grounded in sophisticated design, legal comparisons
are always open to interpretation and can sometimes prove erroneous.108 In
this respect, comparison of laws and regulatory measures on drugs is no
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substitute for a rigorous policy evaluation109 and a normative reflection on
policy objectives and metrics of success.110
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